IR AT ITHROT, TGS — “T” Siclehrdl,

IN THE INCOME TAX APPELLATE TRIBUNAL
KOLKATA BENCH “VIRTUAL COURA” KOLKATA

BeforeShri J.Sudhakar Reddy, Accountant Memberand
Shri S.S.Godardydicial Member

ITA N0.2396/Kol/2019 &
C.0.No0.48/Kol/2019
(a/lo ITA N0.2396/Kol/2019)
Assessment Year: 2012-13

Dy. Commissioner of M/s Gaurav Rose Real
Income Tax, Circle-6(1), Estate Pvt. Ltd., C/o G K
Aayakar Bhawan, 6 Floor, Steels, Sagar Estates, 2,
P-7, Chowringhee Square, N.C. Diutta Sarani, 4
Kolkata-700 069 Floor, Unit-3, Dalhousie,

Kolkata-700 001
M/s Gaurav Rose Real
Estate Pvt. Ltd., C/o G K V/s.

Steels, Sagar Estates, 2, Dy. Commissioner of
N.C. Diutta Sarani, 4 Income Tax, Circle-6(1),
Floor, Unit-3, Dalhousie, Aayakar Bhawan, 6
Kolkata-700 001 Floor, P-7, Chowringhee
[PAN No.AABCG 0729 J Square, Kolkata-700 069
rdreredt /Appellant/ gaameias | - ycgff /Respondent

|/ co-objector

3dee T 3 W/BY Assessee Shri S.M. Surana, Advocate
Irsrea I 3R A/By Respondent Shri Dhrubajyoti Ray, JCIT, DH
goAdTs T dr@/Date of Hearing 28-09-2020
Yot T aRI@/Date of PronouncemenF21'10'2020

P4

A/ORDER

PER S.S.Godara, Judicial Member:-

This Revenue’s appeal and assessee cross objémtianasessment year 2012-

13 arise against the Commissioner of Income Taxpéaps)-2 Kolkata’'s order dated
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30.08.2019 passed in case N0.10471/CIT(A)-2/18rMlving proceedings u/s 147
r.w.s. 143(3) of the Income Tax Act, 1961; in shtiré Act'.

Heard both the parties. Case file(s) perused.

2. For the reasons stated in the Revenue’s condonaetition and on account of
assessee’s no objection, we condone one day’s tefdiyng of the Revenue’s appeal
ITA N0.2396/Kol/2019 The case is now taken up for adjudication on tseri

3. The Revenue’s twin substantive grounds raisagspect to the instant appeal
inter alia plead that the CIT(A) has erred in law and on daiect quashing the
Assessing Officer’'s action initiating sec. 148 swl47 proceedings as merely based
on conjecture and surmises thereby deleting theGaddition of unexplained cash
credits to the tune &3,10,00,000/- and commission thereupoRk®fL0,000/- @ 1%
of the former 69C of the Act; respectively. The (ATs detailed discussion to this
effect reads as under:-

“I have further gone through the reasons as recotaethe AO and the same does
not reveals that it has been mentioned or heldHgy AO that there is failure to
disclose fully and truly all material facts on tpart of the appellant. The relevant
portion of the reasons as recorded by the AO arerater:-

It is pertinent to mention here that ill this cabe assessee has filed return of
income for the year under consideration but no sssent as stipulated u/s.
2(40) of the Act was made atitk return of Income was only processed u/s
143(1) of the Act. In view of the above provisions of clause (bgxqflanation

2 to section 147 are applicable to facts of thisecéhe assessment year under
consideration is deemed to be a case where incdmaegeable tax has
escaped assessment.

In_this case more than four years have lapsed from the end of assessment
year under consideration. Hence, necessary sanction to issue notice V&, 14
has been obtained separately from Pr. CIT as pemttovisions of sect. 15 of
the I. T. Act.

The AO has further mentioned that assessmentsrcése, was completed u/s
143 (1) and not scrutiny assessment was complettdtiappellate case prior
to issue of notice u/s 148. The facts are diffeasrhe assessee filed its return
on 03.10.2012 disclosing an income of Rs.58,94;600k said return taken
up for assessment by issue of notice u/s 143(2n#ed making the required
enquiries the assessment was completed u/s. 148(26.03.2015 on total
income of Rs. 1,20,82,850/- by making several mohdit However, the said
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additions were deleted by the Ld. CIT(A)-7 videeordated 25.01.2018, copy
of which are placed in the paper book Subsequettly, assessment was
reopened u/s 147 by issue of notice u/s. 148 whiahserved on 27.03.2018.
In response to the same the assessee filed retarr24€04.2018 and
assessment was again completed u/s 147/143(3) 8até@.2018, the appeal
against said order is under consideration.

The AO passed the re-assessment order when thealragsessment was made u/s.
143(3)and the reopening beyond 4 years from the end of the assessment year. There
being no whisper in the reasons recorded fimwbme has escaped assessment for
failure on the part of the assessee to disclose fully and truly all material facts
necessary for assessment and as such the action u/s 147 was not in accorelavith
law. The case the proceedings u/s.147 were notcecordance with law and
accordingly the assessment is void-ab-initio andlegal to be declared as null and
void. The assessment has been reopened u/s 14&gbiey of 4 years. The earlier
assessments were completed u/s 143(3). Howevappgars from the assessment
order now passed that nowhere in the reasons rexbtide AO was satisfied that that
income has escaped assessment for failure on tihe@pte assessee to disclose fully
and truly all material facts necessary for assessmiefind that, it is evident from the
reasons recorded that there is no whisper-thatititeme has escaped assessment for
failure on the part of the assessee to disclosky fahd truly all material facts
necessary for assessment. When there is no casthéna was failure on the part of
the assessee to disclose all material facts necgdsa assessment which is not
whispered in the reasons recorded and for argumsake even in the reassessment
order the proceedings initiated u/s 147 is badaw lin view of various decisions
cited as under:-

The Allahabad High Court in the case of Pradeshglstrial & Investment
Corpn. of U.P. Ltd reporte832 ITR 0324has held that.-

Reassessment-Full and true disclosure-Notice aiguiry of four
years-Where there was full and true disclosure llomaterial facts
during the original assessment and in the retded foy assessee and
all the basis of those facts and application o[ dnby the AO,
deduction under section 36(1)(viii) was allowedtic® for reopening
issued after four years questioning the deductoomwngly allowed,
on the same facts was not valid as complete fadse valready
submitted. There was no failure of the assessdesttose full and true
facts for allowabilty of deduction under sectior(Bviii).

Admittedly, notice under section 148 was issueeératihe expiry of
four years. The notice under the proviso of seclidi can be issued
after the expiry of four years only in, case whi@@me chargeable to
tax has escaped assessment by reason of the farutee part of the
assessee to make a return under section 139 espomse to a notice
issued under sub-section (1) of section 142 orimeci48 or to
disclose fully and truly all material facts necegstr his assessment
for that assessment year.
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From the perusal of the reason recorded it is @ppdhat no case has
been made out that the assessee had failed tosbsiilly and truly all
material facts necessary for his assessment andbgservation has
been made in this regard.

The Madras High Court in the case of Fenner (Intid) reported241 ITR
0672has held that:-

Where assessment was reopened under section fe¥7exghiry of four
years from the end of relevant assessment gsaessing officer must
prove that assessee has not disclosed full materfalcts in relation
to escaped income so as to give legality to the et issued under
section i48. The duty of an assessee is limited figlly and truly
disclose all the material facts. If the details plced by the assessee
before the assessing officer _was in__conformity withthe
requirements of all applicable laws and known accauting
principles and materials details had been exhibitedbefore the
assessing_officer, it is _for the assessing officdo reach such
conclusions as he considered was warranted from duaata and
any failure all his part to do so cannot be regardé as assessee's
failure to furnish the material facts truly and fully. Any lack of
comprehension _on the part of the assessing officelin
understanding the details placed before him cannot confer a
justification for reopening the assessment, lorigrahe period of four
years had expired. On the facts of this case, itlear that the
escapement of income if any on this account isomoaccount of any
failure on the assessee's part to disclose theriadatacts fully and
truly. The notice issued by the assessing offinoeexercise of his
power under section 147, therefore, cannot be isesta

The Gujarat High Court in the case of Garden SilkdMLtd reported222 ITR
0027has held that.-

the notice was issued after four years when the® mo failure on the
part of the assessee to disclose material facesssacy far assessment
The notice of reassessment was not valid and whklio be quashed.
Where an assessment under sub-section (3) of set#i® has been
made for the relevant assessment year, notice wedéon 148 issued
after expiry of four years from the end of the valet assessment year
guashed-because there was no material on record Itite@me
chargeable to tax escaped assessment for suchsragsgsyear by
reason of the failure on the part of the assesseahstlose fully and
truly all material facts necessary for his assessioe that assessment
year.

The Delhi High Court in the case of Global Signab{es (India) (P) Ltd
reported 368 ITR 0609 has held that:--

Reassessment - Full and true disclosure Absencenesf material on
information-AO reopened assessment under secti@oidthe ground that
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assessee had granted interest free loan, thergiaeortionate disallowance
on account of interest and financial charges oubtl interest and financial
charges debited in Profit and Loss Account shoaldebeen made resulting
in under assessment of income. Assessee challeagpdning of assessment
on the ground that reopening was initiated on theidof review or re-
appreciation of the same material and no fresh maat&f any sort had come
in the possession of the department as #isce had been no failure on the
part of the assessee in disclosing fully and trulgll material facts.

Held: The facts of the present case were squamigred by the decision in
Swarovski India Pvt Ltd. v. Dy. CIT W.P.(C) 190942decided on 8-8-2014,
wherein the notice under section 148 was quashedédimg issued after the
expiry of 4 years from the relevant assessment ydwareinthere was no
specific mention of which material facts were not dclosed by the assessee
in_the course of its original assessment proceedimainder section 143(3)

In the present case also, there exist no groundeetipening the assessment
after the expiry' of 4 years from the relevant asseent years as the notice
was based on re-appreciation of the same materiedard. Revenue had not
specifically indicated as to which material facterev not disclosed by the
assessee in the course of the assessment proceadutey the said Act.

The Bombay High Court in the case of Grindwell Marttd reported67 ITR 0673
has held that:-

Nowhere in the reasons recorded by the assesdiagroft is stated that there
is a failure on the part of the assessee to disatoaterial facts in the return
filed by the assessee. It is not in dispute thdh@present case, reopening of
the assessment is beyond the period of four yeans the end of the relevant
assessment yedn the absence of any failure on the part at the agssee to
disclose fully and truly all material facts. the repening of the assessment
beyond the period of four years cannot be sustained

The .Bombay High Court in the case of Hindustandreud.- reported 268 ITR 0332
has held that:- .

The reasons recorded by the assessing officer nowbestate that there
was failure on the part of the assessee to disabosully and truly all
material facts necessary for the assessment of eghnt assessment vyear,
therefore, notice issued under _section 148 beyondur years relevant
assessment Year was barred by limitationin the case in hand it is not in
dispute that the assessment year involved is 19964%e last date of the said
assessment year was 31-03-1997 and from that ti&deroyears are counted,
the period of four years expired on 01-03-2001. fibkce issued on dated 05-
11-2002 and received by the assessee on 07-11-2008er these
circumstances, the notice is clearly beyond theodeof four years.The
reasons recorded by the assessing officer nowherm@ats that there was
failure on the part of the assessee to disclose l[fubnd truly all material
facts necessary for the assessment of that assesshyear. It is needless to
mention that the reasons are required to be read athey were recorded
are required to be read as they were recorded bythe assessing officer.
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No substitution or deletion is permissible. No addions can be made to
those reasons. No inference can be allowed to beadm bared on reasons
not recorded It is for the assessing officer to disclose amperohis mind
through reasons recorded by him. He has to spealgh his reasons. It is for
the assessing officer to disclose and open his hirmlgh reasons recorded
by him. He has to speak through his reasons.ftirithe assessing officer to
reach to the conclusion as to whether there wdsréapn the part of the
assessee to disclose fully and truly all materedtd necessary for his
assessment for the concerned assessment yeafortie assessing officer to
form his opinion. It is for him to put his opiniam record in black and white.
The reasons recorded should be clear and unami@gualishould not suffer
from any vagueness, The reasons recorded musbsksblis mind. Reasons
are the manifestation of mind of the assessinge@ffiThe reasons recorded
should be self-explanatory and should not keepatisessee guessing for the
reasons. Reasons provide link between conclusidresitence. The reasons
recorded must be based on evidence. The assed§icey,an the event of
challenge to the reasons, must be able to judtdysame based all material
available on record. He must disclose ill the reasas to which fact or
material was not disclosed by the assessee fulty tanly necessary for
assessment of that assessment year, so as toststatal link between the
reasons and evidence. That vital link is the saedjuagainst arbitrary
reopening of the concluded, assessment. The reasomsled by the assessing
officer cannot be supplemented by filing affidastmaking oral submission,
.otherwise, the reasons which were lacking in ttagenml particulars would
get supplemented, by the time the matter reach#®etourt, on the strength
of affidavit or oral submissions advanced. Haviegarded finding that the
impugned notice itself is beyond the period of fgaars from the end of the
assessment year 1996-97 and does not comply wéhrdhuirements of
proviso to section 147, the assessing officer lagunsdiction to reopen the
assessment proceedings which were concluded ormdbkis of assessment
under section 143(3). On this short count aloneirtiiigned notice is liable
to be quashed and set aside.

The Calcutta High 'Court in the case of Jay Shreg & Industries Ltd reported 245
ITR 0567 has held that:-

After completion of the assessment, the assesdiigerohad issued notice
under section 148 read with section 147, to thitigeer, asking the petitioner
that its income had escaped as deduction undeos&2AB(S) allowed more
than the amount permissible under section 32ABefAct The petitioner has
challenged this notice on the ground that the edtias been issued after four
years from the end of the relevant assessment Vharefore, before the issue
of notice, the income Tax Officer should satisfyetlfer any income has
escaped and that the assessee has failed to disallysand truly all material
facts necessary for the assessment.

Sustainable — In circumstances of case, threerdfyhany case of escapement
of income andSecondly, department has failed to prove that asse=e has
failed to disclose fully and truly all material fads required for assessment
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4.

of its income therefore, notice issued after 4 yearfrom completion of
assessment is quashed

Before issue of notice under section 148, if he tes/da issue notice after 4
years from the assessment years, the Income TaeOffas to satisfy himself
that there was an escapementincome to tax in the assessment order and
secondly, that the assessee has failed to dis@ltigeand truly all material
facts for assessment of his income. Admittedly, ribece under section 148
has been issued after the expiry of 4 years froen@hd of the relevant
assessment years. If one looks into the assessrdatt as well as the chart
produced by both the counsels, there is hardly ease of escapement of
income. Secondly, the department has failed to @rinat the assessee has
failed to disclose fully and truly all material facequired for assessment of
its income. Assuming but not accepting that thesesome mistake in
calculation either on the part of the assessea dh® part of the Income Tax
Officer, that does not mean that the assesseedtatistlosed fully and truly
the material facts regarding his income. If somleutation mistake has been
committed for the purpose of deduction under ai@ddr section, that can be
rectified, under section 154 of the Act, but onttbgeound no notice under
section 148 can be issued. When the notice itselfad in law, there is no
reason to carry on with the futile exercise of ctetipn of reassessment
proceedings. Therefore, on both the counts thene isase or justification to
issue the notice under section 148, particularlgnvthe Income Tax Officer
cannot assume jurisdiction to Issue notice undetise 148 as per the
provisions of the Act and the facts of this case.

While the proceedings under section 143(2) had inated into an order
under section 143(3), the issuance of the noticgeursection 148 after a
period of four years requires that there oughtaaalfailure to disclose fully
and truly all material facts. This is the settlethpiple as held in Oracle India
(supra), BDR Builders & Developers (P) Ltd. v. DC{2017) SCC Online
Delhi 9408which are all recent judgments of this Court.

In view of above, the reasons recorded by AO dassstand the test as laid by
plethora of judicial precedence as discussed alwdvieh is necessary to assume
jurisdiction u/s 147 of the Act. Therefore, | fitldat the reasons recorded by the AO
to justify reopening the assessment u/s. 147 &ty therefore, the very assumption
of jurisdiction to reassess the assessee failseShe AO failed to do so as discussed,
the assumption of jurisdiction by him to reoperelitss corum non judice and,
therefore, all subsequent action is null in thesegklaw. In view of above, | quash
the reopening and consequence reassessment adedfiby him. | view of above,
these legal grounds of appeal are allowed

We have given our thoughtful consideration twealripleadings. Learned

departmental representative is fair enough in mguding the clinching fact that the

Assessing Officer’s re-opening reasons recordetthenpresent case forming part of

CIT(A)'s above extracted discussion has treatedabsmessment in issue to be sec.
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143(3) processing whereas the fact remains thawvai$ an instance of regular
assessment u/s 143(3) of the Act having been frammezb.03.2015. We make it clear
that we are dealing with assessment year 2012-#i3tla& Assessing Officer had
initiated u/s 148 proceedings vide his correspandiatice served on the assessee on
27.03.2018. We observe in this factual backdropdhae it was a regular assessment
and the Assessing Officer had nowhere recordedatisessee’s failure in having
disclosed fully and truly, all the relevant partams, sec. 147 first proviso restricting
the exercise of the re-opening jurisdiction withaatisfying the corresponding
embargo, renders the same as not sustainabie iayes of law. We quote hon'ble
apex court’s celebrated decision@ommissioner of Income Tax, Bangalore vs. K.Y.
Pillah And Song1967) 63 ITR 411 (SC) to affirm the CIT(A)’s amti quashing the
impugned re-opening in entirety as their lordshigsde it clear long back that such a
course of actors may not involve independent exatian of the relevant facts at the
tribunal’s behest. The Revenue fails in its solessantive grievance as well as in the
main appealTA No0.2396/Kol/2019

5. Learned authorized representative invited oteanéibn to the assessee’s cross
objection CO No0.48/Kol/2019 supportive of the CIT(A)'s action thereby pleading
inter alia that the same was not sustainable in law duectodé his failure in having
recorded the exact amount of taxable in and esgapssessment. We observe that
once we have uphold the CIT(A)'s action, the assgssinstant cross objection is
rendered infructuous. Ordered accordingly.

6. This Revenue’s appe#lA No0.2396/Kol/2019 is dismissed and assessee’s
cross objectior©O No0.48/Kol/2019 is dismissed as rendered infructuous.

Order pronounced in open court on 21/10/2020

Sd/- Sd/-
(TG HEE) (a1 Teer)
(J.Sudhakar Reddy) (S.S.Godara)
Accountant Member Judicial Member
*Dkp-Sr.PS

f&aTer:- 21/10/2020 srererrar / Kolkata
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